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Contingency Planning Report

National Broadband Plan

1. Executive Summary

It is Government policy that all premises in Ireland should have access to high speed broadband
and that no citizen should be left behind as the digital revolution continues. The National
Broadband Plan {NBP) outlines the Government’'s commitment to deliver high speed broadband
to every premises in Ireland, regardless of location, through a combination of commercial
investment and a State intervention. While there is good progress being made in terms of
commercial deployment, there is a very large number of premises, primarily in harder to reach
rural areas that are not commercially viable and therefore the State intends to step in to ensure
those premises are not left behind. This challenge is not unique to Ireland.

The NBP sets out a number of objectives and related sub-objectives that the project is expected
to deliver. These include:-

Objective Sub-objectives

Develop intervention strategy
for areas commercial operators | Deliver intervention as soon as possible to ensure a national
will not deliver high speed |high speed broadband network for Ireland.

broadband.

Every home / business to have access to high speed

Provide high quality and reliable broadband with a choice of service providers.

broadband services. Ensure network can meet current and future data demand,

new technologies and new ways of working.

Ensure a robust procurement strategy.
Value for money. Maximise re-use of existing infrastructure.

Incentivise additional commercial investment.

Underpin Government policy on | Stimulate retention/growth in jobs in regional and rural
economic development and |lreland, enable farming, e-health, trading online, tourism,
jobs. savings for consumers etc.

The Updated Intervention Strategy launched in December 2015 was based on the targets set by
the European Commission at that time which envisaged fast broadband (over 30Mbps) to all by
2020. The Commission’s most recent strategy update, Connectivity for a European Gigabit
Society, was adopted in September 2016 and sets a vision and policy actions to turn Europe into



a Gigabit Society by 2025. This includes access to connectivity of at least 100Mbps for all
European households with the potential for speeds up to 1 Gigabit. Due regard would have to
continue to be given to developments at a European level in the event that an alternative
aption were to be pursued in the context of delivering the NBP.

Significant progress has been made on the NBP with key milestones delivered, including:-

o Development of the High Speed Broadband Map which identified the required
intervention area. This was developed in consultation with industry to ensure that all
potential commercial investment meeting the required criteria was captured.

e Government approval of a detailed Intervention Strategy which is reflected in the draft
NBP contract.

e Government approval of the Gap Funding model as the preferred funding option.

e Design, launch and management, included detailed governance, of a competitive
dialogue procurement process.

e Detailed reappraisal of the proposed intervention.

s The development of the comprehensive draft contract which will govern a complex 25
year project. This has been reviewed and updated on an ongoing basis and contains
important safeguards for the State and is consistent with the requirements set out in
the EU State Aid guidelines for interventions in broadband.

e Agreement of the technical definitions and specifications of the high speed broadband
network that is required (including the definition of the technology performance over
the 25 years of the contract, the wholesale products that will be offered, how the
speeds will be kept in line with urban areas, the network performance and maintenance
requirements, and how all service providers will be offered equal access to the
products).

s The development of a detailed deployment specification across a range of areas
including:

o the physical network deployment (considering the choice of infrastructure, the
civil works required, resourcing, health and safety, environmental issues, 3™
party dependencies);
the IT systems that would be required;
the wholesale products required and how they would be offered to the market;
the industry engagement plan; and
the marketing and communications plan.

c 0o o0 o

The length of the procurement process since late 2015 is due in part to the ambition of the plan;
the complex nature of the solution to be provided; negotiating the considerable extent of the
contractual requirements set out in the Intervention Strategy necessary to protect the State;
and external delays including eir's proposal during procurement to provide high speed
broadband to 300,000 premises in the original intervention area.

This paper provides an overview of the solution proposed by the remaining bidder and the make
up of the related subsidy sought. It then addresses alternative options that may be available to
deliver the NBP in the event that, for whatever reason, the current procurement process fails to
deliver a solution acceptable to Government and focusses in particular on the option of



mandating a new, or existing, State entity to build a8 high speed broadband network. This
analysis is informed by legal advices and by recent consultation with the European Commission
(DG Competition).

2.

Government commitment to deliver high speed broadband

2.1 The National Broadband Plan (NBP} outlines the Government’'s commitment to deliver high

speed broadband to every premises in ireland, regardless of location, through a
combination of commercial investment and a State intervention. Government is acutely
conscious that the benefits of high speed broadband extend far beyond providing faster
upload and download speeds. Cross sectoral and cross societal benefits will arise as a result
of delivery of this project. Most important, all citizens will have the opportunity to benefit
from equal access to the digital space regardless of where they work or live.

2.2 The NBP is a key commitment in the Programme for Partnership Government set out in

May 2016. It is also a core component of “Project Ireland 2040” which is the overarching
vision for the National Development Plan 2018-2027 (NDP) and the National Planning
Framework (NPF). The reflected strategy in the NDP, NPF and NBP is to align investment
with strategic planning in order to provide a more unified long term vision for Ireland. Baoth
the NPF and the NDP have particular focus on regional and rural development, including
regeneration and sustainability. The NPF vision is underpinned by goals including:
strengthened rural economies and communities; a strong economy supported by
enterprise, innovation and skills; and access to quality childcare, education and health
services. Project Ireland 2040 ultimately aims to create an additional 660,000 jobs.

2.3 The NPF recognises that “improved connectivity, broadband and rural economic

development opportunities are emerging which offer the potential to ensure our
countryside remains and strengthens as a living and working community”. The provision of
this infrastructure has an added importance against the backdrop of Brexit, which is
expected to disproportionately impact regional and rural Ireland, and the ongoing
investment by the commercial sector in providing fibre-to-the-home (FTTH) in urban areas.

2.4 Other key Government strategies also either depend in part on the delivery of the NBP for

their success or will be implicitly supported by it. These include:
s Enterprise 2025
e Action Plan for Jobs
* Tourism Action Plan 2016-2018
¢ Digital Strategy for Schools 2015-2020
s eHealth Strategy for Ireland
s Action Plan for Rural Development
e eGovernment Strategy 2017-2020
e New National Digital Strategy



Successful and timely delivery of the NBP will contribute to ensuring the achievement of all
of these cross Governmental goals.

2.5 The European Commission’s strategy on Connectivity for 2 European Gigabit Society was
adopted in September 2016 and sets a vision of Europe where availability and take-up of
very high capacity networks enables the widespread use of products, services and
applications in the Digital Single Market.

The vision relies on three main strategic objectives for 2025:
» Gigabit connectivity for all of the main socio-economic drivers;
e uninterrupted 5G coverage for all urban areas and major terrestrial transport paths;
and
e access to connectivity offering at least 100Mbps for all European households.

Any revised approach to delivery of the NBP would have to take account of the stated policy
at EU level as reflected in the above objectives.

2.6 On 15 December 2015 {Government Decision $180/20/10/1453) Government approved an
updated National Broadband Plan Intervention Strategy. The Intervention Area is
represented as Amber in the Oepartment of Communications, Climate Action and
Environment’s (DCCAE's) High Speed Broadband Map {www.broadband.gov.ie). At the
same time, Government approved the launch of the procurement process to appoint a
company or companies to design, build and operate the open access wholesale network to
deliver access to high speed broadband services to those premises.

3. Intervention Strategy

3.1 The key elements of the Government's Intervention Strategy, which are reflected in the
draft NBP contract, are as follows:

e awholesale open access network delivering minimum download and upload speeds
of 30Mbps and 6Mbps respectively (although, under the proposed solution, the
majority of premises will initially receive higher speeds of 150Mbps which is
comparable to or exceeds what is on offer in urban areas);

¢ adopting the most efficient network rollout for the technology being deployed;

e 3 solution for a future proofed network, with regular review to ensure the network
is keeping pace with demand;

* arequirement to meet specific speeds and connection times to address the needs
of the business community;

® 3 requirement to cost final tender based on 100% coverage to all premises in the
intervention area over the 25 years of the contract, in the most efficient and cost
effective way by looking at all technologies; and

* conditions to ensure equal access to the network for all retail operators including a
wholesale company which will have separate marketing and branding to any retail
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company, and non-discriminatory systems that promote retail competition among
large and small retailers, with affordable prices to customers.

3.2 The Intervention Area now represents over 540,000 premises in the State. Within the
Intervention Area are approximately 1.1m citizens, 68% of Ireland’s farms, 21% of primary
schools and over 44,000 small businesses (primarily micro).

3.3 In the event of a revised approach, the key elements of the Intervention Strategy outlined
at 3.1 above should, at a minimum, be retained as the majority of them are reguired under
the State Aid Guidelines set down by the European Commission (for example the need for
an open access network provider, equal access, future proofing etc).

4, Existing Procurement Process / Project Plan

4.1 Overview

The existing procurement process takes the form of a competitive dialogue procedure which is a
type of procurement commonly used for large infrastructure projects where the technical
specifications cannot be established with sufficient precision at the commencement of the
procurement and where a contract cannot be awarded without prior extensive engagement
with prospective bidders because of specific circumstances related to the nature and the
complexity of the project. Use of this process was particularly important for the NBP where re-
use of existing infrastructure and technology options that could be used to roll out high speed
broadband played a key part in arriving at a final set of requirements.

Five bidders applied to participate in the procurement process and three successfully passed the
pre-qualification process in 2016 and were invited to participate in the dialogue phase of the
procurement process. The procurement process was delayed in 2016 as DCCAE was required
under State Aid rules to evaluate a commercial proposal by eir to provide high speed broadband
to 300,000 premises which were up to then included in the Intervention Area. SIRO, the joint
venture between the ESB and Vodafone, withdrew in September 2017 and eir withdrew in
January 2018 {(both for commercial reasons) and this resulted in further delays to the process.

The procurement process is in its final stages with the remaining bidder having submitted its
final tender on 18 September 2018. The submission has been evaluated by the evaluation
teams, assessing the submission under a number of criteria (i.e. contract compliance,
commercial and technical).

4.2 Project reappraisol

In line with the requirements of the Public Spending Code a comprehensive financial and non-
financial reappraisal of the NBP State led intervention was undertaken in March 2018 and
concluded that continuation of the procurement in a one bidder scenario was the optimum
approach in order to deliver the strategic objectives of the NBP. In addition to this reappraisal
the Department has carried out a root and branch review of the final proposed technical,
commercial and governance requirements to assess whether the proposed solution if agreed



with the remaining bidder would represent the best outcome for the State. This review took
into account the likely costs, the likely benefits and the governance arrangements set down in
the contract. The assessment concluded that the existing project could be recommended to
Government if the strong governance mechanisms outlined in the report are implemented. The
conclusion of this assessment is set out in Appendix IV,

4.3 Ownership

In July 2016 Government selected the Commercial Stimulus Model (Gap Funded Model) as the
ownership model for the State led intervention. The Gap Funding Model means that the State
will be using public subsidy to fill the gap in the commercial business case for the provision of
high speed broadband. This is one of a number of standard approaches used for interventions of
this nature. This approach was reconsidered as part of the project reappraisal carried out in
March 2018 and it was concluded that the Gap Funded Model continued to be the optimal
ownership model.

Under this model of ownership it is envisaged that the preferred bidder will be 100%
shareholder in a subsidised company, NBPco, though with significant protections built in for the
State in the event of non-performance by NBPco.

4.4 Corporate Structure

NBPco is the term used to describe the Special Purpose Vehicle {SPV) that will be incorporated
by the preferred bidder for the purposes of delivering the NBP. The remaining bidder’s
ownership and contractual structure is outlined in Figure 1 below:-

4.5 State aid considerations

The European Commission published detailed Guidelines for Member States in relation to State
aid for broadband in 2013. Ongoing engagement with the European Commission on the
Intervention Strategy and how the Irish plan will be compliant with the Guidelines set down has
been very positive. A series of bi-lateral meetings have taken place with DG Competition in the
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Commission who have responsibility for overseeing State aided programmes. A draft State Aid
Decision has been provided by the European Commission and final notification in respect of the
State aid application is being finalised by DCCAE. DCCAE is confident that a final positive
Decision will be received within 4-6 weeks of the final notification.

4.6 Technical Solution

The aim of the proposed intervention is to ensure that 100% of premises within the Intervention
Area have access to high speed broadband in line with comparable products in commercial
areas. This objective is also consistent with the objectives set out by the European Commission.
The delivery of the current project as proposed by the remaining bidder is based on:-

e apredominantly fibre to the home (FTTH) solution;

* a 150Mbps product as the main product initially offered on a wholesale basis to service
providers such as Vodafone, Virgin Media, Sky, eir, other local operators etc;

« the re-use of eir’s network I

¢ the use of fixed wireless, wireless technology (or other alternative solutions) for a small
and yet to be determined proportion of premises. The quantity and location of premises
that may not receive a full fibre solution will be decided during the rollout where the
cost to address individual premises with fibre becomes clearer. The contract allows for
up to 2% of premises to be served by a wireless solution and for additional premises (i.e.
more than 2%) to be passed using alternative solutions once approval is granted by
DCCAE on a case by case basis.

4.7 Timeframe for delivery

The contract to be awarded is a 25 year contract. Based on the information provided by the
remaining bidder, full deployment will take up to 7 years, though the programme will have
ramped up to its optimum deployment rate in year 2. This is reliant on the speed of eir's “make
ready” programme for existing pole and duct network which is a pre-requisite of NBPco placing

fibre on the eir network. [
I - rcmaining bidder has also accepted an

obligation to provide services for 10 years beyond year 25 where it is commercially viable at
that time to continue to offer services and maintain the network without further subsidy. If at
year 25 the remaining bidder is not willing to maintain services to all premises connected at that
time, the Minister will have the right to take the NBP network from the bidder at a market rate
to be determined independently at that juncture.

4.8 Cost

The total cost to build and operate the network over 25 years is estimated _ in
nominal terms. This includes the:

e nitial capital costs to build fibre past all premises;
¢ capital cost of providing connections to end-users who order the service over the 25
years;



e rental of eir and MAN's infrastructure over the 25 years;
® opperating costs over the 25 years; and
* the equity funding finance costs and dividends.

A breakdown of these costs’ is set out in Figure 2 below.

The project will be funded over the 25 year contract using a mix of private equity funding,
commercial revenues and subsidy from the State (see Figure 3 below). The funding from the
State will represent of the project when taking into account
future revenues expected. There will be an initial injection of private equity funding over the
first few years. As the network is deployed NBPco will start generating revenues, where this is
estimated will ramp up to an || lltake-up rate over the contract period. The subsidy
element is discussed in more detail below.

T.1.

The total subsidy is a capped subsidy based on the remaining bidder’s final tender provided on
the 18 September 2018. However, the overall project subsidy has been broken into three
“buckets” . One bucket consists of the Deployment Subsidy and Connection Subsidy. The capped

! Unless stated, all figures in the report are VAT exclusive



Deployment Subsidy and Connection Subsidy are committed from commencement of the
contract once NBPco achieves its deployment and connection milestones.

Bucket 1 — Deployment Subsidy and Connection Subsidy

13} Deployment Subsidy - Subsidy earned by the NBPco for achieving milestones with respect
to the build of the passed network (the build contracts will be subject to a procurement process
with oversight from the Department). This subsidy will be earned once the work is completed
and permitted costs incurred’. This subsidy is a capped amount and will be paid over the
deployment period of approximately seven years.

1b) Connection subsidy - Subsidy earned by NBPco for achieving milestones with respect to the
build of connections to end-users, which result in commercial revenues being generated by
NBPco. This subsidy will be earned once the work is completed and permitted costs incurred.
This subsidy is a capped amount and will be paid over the 25 year contract period as end-users
order high speed broadband services.

The two other capped buckets of subsidy are conditional on the outturn of specific events
compared to that forecast in the Project Financial Model. These specific events are outside the
control of the remaining bidder.

Bucket 2 — Conditional Subsidy

This is described in detail under contract assumptions in the commercial protection section. Any
conditional subsidy will only be earned once the work is completed and permitted costs
incurred. This conditional subsidy is capped at the amounts below and will be paid over the 25
year contract.

? The payments of subsidy are based on the submission of evidence of completion of certain milestones, the detailed
requirements are set out in the contract e.g. invoices for materials, invoices from subcontractors
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Bucket 3 - Contingent Subsidy

Under this bucket NBPco has the right to apply for further subsidy to compensate for the
negative impact on NBPco's business case of a commercial operator taking customers from the
target area with a new commercial investment. This contingent subsidy is capped at the amount
below and will only be paid where the bidder proves its bid model from 2018 was negatively
impacted by commercial encroachment post contract award.

In the_extreme scenario where all of the conditions are met to trigger all of the conditional
subsidies and contingent subsidies, the total estimate of subsidy would represent the aggregate
of the deployment subsidy, connection subsidy, conditional subsidy and contingent subsidy.

Worst case scenario subsidy (in nominal terms) I -

The contract also provides for a cost of build efficiency and in life profit clawback mechanism to
the State whereby the State will

5. Contingency options considered

5.1 A range of contingency options to deliver the NBP objectives which could be implemented in
circumstances where the NBP procurement process does not reach a successful conclusion
have been identified and considered (further detail in Appendix 1). These options are broad
ranging and include: interventions to encourage further rollout by commercial operators;
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new or revised procurement processes at a national, or regional\local level; and setting up a
new State Agency to deliver the NBP or mandating an existing State Body to deliver the NBP
on behalf of the State.

5.2 The purpose of considering these contingency options was, in the event that the current
procurement process was no longer viable or did not deliver value for money, to provide an
alternative approach which:-

(a) could deliver on the commitment in the Programme for Government to ensure next
generation broadband is available to every household and business in Ireland;

(b} could deliver high speed broadband quickly {at least 30Mbps download and 6Mbps
upload at the outset and be future proofed in accordance with the European
Commission’s latest strategy, Connectivity for a European Gigabit Society, to deliver at
least 100Mbps download by 2025);

{c) could be delivered at a reasonable cost; and

{d) represents value for money.

5.3 4G and 5G
There have a number of reports suggesting that the wider availability of 4G and/or the
rollout of 5G in the next few years could render the NBP redundant. The factual position is
that 4G and 5G networks will never be deployed to reliably and consistently address the
broadband requirements of homes and businesses in rural Ireland. 4G and 5G networks
will:

e provide a complimentary service (outdoors and on the move) to the NBP high
speed broadband service { indoor suitable for home or business use);

e require a significant amount of fibre to be available to effectively deliver mobile
services, which will be made available by the NBP;

s (through commercial operators) continue to target the most densely populated
locations with their commercial rollouts; A report recently published by Comreg
outlined that increasing geographic outdoor mohile coverage of 30 Mbps from
18.3% to 99.5% geographic coverage would cost €1.860 billion and require 5,910
new sites. Mobile operators will never cover all rural premises with 5G as these
costs are prohibitive not to mention the challenges of acquiring and building
thousands of new sites across rural Ireland.

e not be suitable to provide a high quality broadband service inside premises, as they
provide coverage primarily outdoors;

¢ probably has a life span of 7-10 years, after which 4G and 5G technologies are likely
to be over taken by the next generation of mobile technology

e continue to cater for less than 10% of broadband data usage in Ireland, whereas
fixed networks cater for 90% of broadband data usage in Ireland ( i.e. home and
business users). Mobile networks will cater for lighter users for people on the move
e.g internet browsing, social media etc whereas fixed networks will cater for homes
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users who tend to use the internet for high data applications, banking, business,
video conferencing etc.

Remaining options

5.6 Having assessed the potential alternative options {assessment attached at Appendix 1), it
was concluded that the contingency option most likely to result in achieving the
Government’s objective of providing high speed broadband to every premises in Ireland
would be to mandate an existing, or new State agency to build a high speed broadband
network to offer services in line with comparable products in commercial areas. It was
recognised, however, that proceeding with the current procurement process and the award
of a contract, should there be a compliant bid that is acceptable to Government, would
represent the solution most likely to result in high speed broadband services being available
within the NBP intervention area in the earliest possible timeline.

A dedicated broadband agency in State control

Two options have been identified in terms of proceeding with a dedicated broadband agency.
These are:-

{i) establish an in-house (DCCAE initially) SPV 100% owned by the State; or
{iil mandate an existing State Agency/State Body to establish an SPV to be responsible for
delivery of the NBP.

Under both (i} and {ii) the SPV would be mandated to:-

e procure the build/connection and maintenance of the network; and
» tender for a managed service contract to operate/sell services (providers such as
Openeir/Siro/Enet/BT).

Consideration of option {i) - In-house SPV

In terms of (i) above it is proposed that as an interim measure, the SPV, would be established as
a standalone entity within DCCAE (akin to GSI and similar to the approach taken in the UK
(BDUK)). Consideration could then be given to the appropriateness of establishing a standalone
State Agency or transfer the functions to an existing State Agency (e.g. Transport Infrastructure
Ireland) to oversee delivery of the NBP once the project is established®. An in-house structure

* This is consistent with the programme for Government which states “To manage ... all the
State’s commercial communications contracts, we will consolidate these responsibilities into a
single entity. This will act as a centre of expertise for managing all the State’s commercial
activities in communications such as the Tll fibre ducts, the MANs network and masts on OPW
lands, as well as the ultimate National Broadband Plan contract”. The establishment of a
separate agency to manage any NBP contract still remains on the table given the scale of the
contract and the need to have in place specialist expertise to oversee its governance on a long
term basis.
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could be established relatively quickly retaining and utilising expertise built to date in the
process. There would be a need, however, to engage additional expertise {20 — 30 new staff)
and professional advisors which would have to be procured to supplement existing staff before
activities could be substantially progressed. This could take several months and would be
subject to that expertise being available and whether current market rates could be matched
sufficiently to attract this expertise to an in-house SPV. The cost of such expertise is likely to be
significant over the life of the project.

Key steps to delivering an in-house 5PV

The key steps in initiating an in—house SPV are described in Figure 4 below. This would be the
minimum that would be required to enable a new public procurement exercise to start. This
initial period to enable the delivery of a procurement is likely to take circa 2 years to complete.

Fiqure 4 — activities required for set up and of role of any new SPV under State ownership

Mandate

*Definte the SPV mandate and scope of responsibility, decision making , governance etc
siegislation toenact, £EU State Aid engagement

»Timeline = circa & menths

Organisational Structure
*Recruit 20-30 experts

s Procure advisary firms
«Timeline = circa 3 menths

Develop Intervention Strategy

«Define initial Strategy for new intervention, fupdated technology and speeds, 300k impact,
outline scope of buildco and opeo)

s Conduct public consultation to confirm: strategy

sTimeline = cisca 6 manths

Confirm Intervention Area scope

silpdate map

«Conduct public consultation to confirm vpdated map
eTitmeline = circa 3 months

Procurement design

*Develop procurement specifications for design, buitd and aperate
=Develop specifications for in house governance requiremests and staffing
»Timeline = circa 6 months
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Procurement of project under in-house SPV

Once the SPV is established and has developed a firm intervention strategy with associated
intervention area, scope and specifications for the design, build and operate activities, the SPV
could then conduct a series of public procurements to procure these services. Figures 5 and 6
below describe a design, build and operate approach but this approach would be determined
through the intervention strategy exercise. In parallel, to the procurement there would be a
State aid notification exercise undertaken by the SPV to seek State aid approval where required
for the project.

Figure 5 — Procurement process to be followed by the SPV

State Aid

NBP Procurement Processes
Approval

Design Build Operate
contract contract contract

Figure 6

The procurement stages that would he required for each of the new contracts mentioned above
would involve:
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Pre Qualification
Stage

sinvitation to any interested parties

s Assessment of professional and
cammercial capabilities

s Timeline = circa & months

Competitive
Dialogue
Stage

»Specification refinement

¢Review of shart listed
bidders proposals

sTimeline = circa 6

Final Tender
Stage

=Evaluation of final
tendess

*Approvals and Cantract
award

sTimeline =circa 6
months

months

Drawing on the learning from the NBP procurement process it could be expected that a new
procurement would take a minimum of 18 months.

If this model were to be pursued it would be underpinned by the extensive NBP cantract which
has been developed over the past number of years to ensure optimum governance of project.

The SPV would then undertake the governance responsibilities of overseeing each of these
contracts, ensuring contractual obligations are met and managing the payment of invoices
received from the contractors.

Benefits

=
@

Greater State control over process and infrastructure.

Greater control of annual expenditure and budget allocations.

Partly leverages work to date and limits any further delays to the minimum possible
Likely to comply with State aid requirements.

It is likely to take in the order of 3 years before new contractors would be appointed.
Construction and market risk will rest on the State.

The risks already identified in relation to dealing with existing infrastructure providers is
not likely to be any less under this option.

Ability to attract and procure the required expertise necessary to deliver the project.
Uncertainty of the timescale and costs to complete the delivery the project. The risk of
increased costs to deliver the project could be higher under this model on the basis that
it is more likely that private sector would drive efficiencies given its commercial
mandate to make profit.

A loss of economies of scale could occur in relation to the purchase of materials and
labour if the State Agency procures the build of the network in a piecemeal and slower
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way to that envisaged under the current procurement process. This would ultimately
drive higher costs.

Requirement to develop a new procurement process and/or a new strategy (for
example the minimum speeds required).

Increased risk of legal challenge from other providers where commercial operators
invest in deploying additional infrastructure adjacent to, or in, the intervention area.
Greater State resources/funding required to deliver the project.

Loss of private sector commercial and technical experience in the management of costs
and rolling out networks of this scale.

Primary legislation may be required to give effect to ringfenced structures within
DCCAE.

Private operator would be better placed to seek to leverage the NBP assets for other
commercial opportunities .

Consideration of option (ii) — Mandate existing State body

In terms of option (ii), consideration was given as to whether an existing commercial State body
would have the capability of delivering the project on behalf of the State and that body would
then be mandated to deliver the NBP on agreed commercial terms by establishing a
separate/stand-alone SPV. Under this option, learning from the current procurement would also
be leveraged.

This was considered an attractive option given that a number of State bodies who already
engage in procuring major infrastructure projects could be well placed to deliver a project of
this scale and nature. In terms of this aption, the key benefits of mandating an existing State
body were identified as follows:-

established commercial entity with good public perception / strong reputation for
delivery;

strong track record of managing and delivering large scale infrastructure projects;
extensive commercial experience which could be leveraged in terms of procurement
and managing key sub-contractors; and

ability to leverage existing expertise and {in some cases) netwark infrastructure to
deliver NBP,

The key risks associated with this option were:-

compatibility with EU Procurement rules and State Aid rules;

capability to deliver same specification, 100% reach and within originally envisaged
timeframe; and

impact on existing business of State Agency.

There is also the question as to whether this option would cost less or would represent better
value for money as compared to the current procurement process.
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With regard to this option, the possibility of mandating the ESB as the State agency responsible
for delivering the NBP was explored. It was envisaged that this would involve the ESB
establishing a separate SPV for the purpose of delivering the NBP. The SPV would be created to
fulfil specifically defined objectives meaning that the activities undertaken are limited to ensure
clear transparency and ring-fencing of project assets, liabilities, revenues and costs. On the
basis of discussions with the European Commission, this particular course of action is not
considered a viable option as it is highly unlikely to comply with Procurement rules and State
Aid rules. The position of the European Competition was clear, that the State cannot in any
circumstances give State aid to an economic undertaking without a procurement process. The
advice of the Attorney General was sought in the matter and the preliminary advice (copy
attached) found that this option would carry significant legal risk and that it was hard to
conceive how such a direct award could be justified from a procurement law perspective. The
advice also identified a significant risk from a State aid law perspective as it would involve a
direct grant to a State body which is also considered to be an undertaking for the scope of
application of the State aid rules.

5.7 Start Again

In assessing alternative options, it was not considered a viable option to recommence a
procurement process along the lines of the existing process, where the market was invited to
come forward with bids to design, build and operate a high speed broadband network to serve _
the NBP intervention area. Having regard to the experience of the NBP procurement process,
there was limited grounds for optimism that the market would react in a positive manner to a
new procurement process where a similar level of risk is to be borne by the market. A
significant market consultation would be required to better understand the commercial sector
appetite.

6. Material Considerations for delivering alternative options

6.1 State Aid implications

As noted above, it is considered likely that the current procurement will meet all State aid
requirements and result in a positive Decision from the European Commission.

Following recent discussions with the European Commission on proposed alternative options, it
appears that Option (i) (a new broadband State agency) could meet State aid requirements, but
that Option (ii) (mandating the ESB) would be highly unlikely to receive a positive State aid
decision.

Consideration was given to pursing the Service of General Economic Interest (SGEI) model of
State aid, however, it is clear from discussions with the Commission that this would require
significant consultation and would be difficult to establish in the context of a broadband roll out
as envisaged. While under an SGE| model there may be more flexibility around the procurement
rules for awarding grant aid to build the network, it is not clear, however, whether there is any
likelihood of this approach allowing for a faster or cheaper rollout and removing any risk of legal
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challenge from the commercial sector. The preliminary legal advice concludes that it is unlikely
that the Government could successfully pursue the SGEI option.

6.2 Procurement Implications

In the event that an alternative option was to be pursued, it is likely that the market could react
negatively to a new procurement process. The existing process has taken considerable time and
has cost bidders significant capital {amounting to millions of euro) to participate with no
certainty of an outcome. It is likely that the incumbent, eir, would be the only willing candidate
to build the network, however, it is understood that eir is very focussed on its mobile and urban
network upgrades and may also be reluctant to take on the challenge of building the NBP
network at the same time.

6.3 Cost Implications

The costs of the current process have been continuously modelled over the past three years and
there is a significant degree of understanding of the likely costs - known and unknown. It is not
possible to say with any certainty what an alternative approach might cost should a new
procurement process be launched. it must be assumed from the outset that the costs would be
similar, if not more, than the current process. As time goes by the cost of construction increases
with inflation and there is an increased risk of labour resources becoming scarce as other
companies and Member States proceed with their fibre roll outs.

6.4 Timeframe for delivery impact

Under the existing procurement, it is envisaged that works could start in 2019 and that roll out
will take 7 years but with the vast majority of premises covered within the first [ ] years. Any
change to the existing plan is likely to result in significant time delays and it is without doubt
that any alternative approach will take longer to build.

6.5 Conclusion

In the event that the ongoing NBP procurement process does not conclude with the selection of
preferred bidder and the award of a contract, then mandating an in-house entity to deliver the
NBP is considered the best option to ensure achievement of the Government’s high speed
broadband objectives.
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